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parties, judgment must be entered for the plaintiff for the value of 
the goods at the place of delivery, less the cost of transportation, 
he having paid no freight thereon. 



In the Court of Appeals of New York. 

RICHARD M. HOE ET AL., RESPONDENTS, VS. JESSE K. SANBORN, 

APPELLANT. 

1. The vendor of an article of merchandise impliedly warrants that he has a title 
to what he assumes to sell. 

2. The rule of warranty in the civil law stated, and its application discussed. 

3. Where a vendor, who is a manufacturer, sells an article of his own manufacture 
for a purpose and a use disclosed to him, he impliedly warrants that such article 
is free from any latent defects growing out of the process of manufacturing, and 
that such article is of a fair and merchantable quality, and reasonably fit for the 
purpose for which it was manufactured by him. 

,4. Hence, where A, a vendor of saws, ordered from B, a manufacturer of saws, 
certain saws adapted to a circular saw-mill, which were manufactured by B and 
sent to A, and which upon trial by A were found to be unsound and worthless by 
reason of softness, and were therefore returned to B ; it was held, that B could 
not recover in an action on a promissory note given as the consideration for the 
purchase. 

5. The common law rule of caveat emptor stated and discussed, and its exceptions 
given. 

6. The foundation on which implied warranties rest, stated and discussed ; and 
the distinction between actual warranty, as matter of proof, and implied war- 
ranty as matter of law pointed out. 

7. The case of Morley vs. Attenborough, 3 Ex. 500, explained. 

The complaint in this case was upon a promissory note for four 
hundred and sixty-seven dollars and eighty-eight cents, payable to 
the plaintiffs, at the Washington County Bank, five months from 
date. 

The defendant in his answer alleged, that in 1855 he purchased 
of the plaintiffs a quantity of circular saws, for the purchase price 
of which the note set forth in the complaint, was given ; that at the 
time of the purchase, the plaintiffs " warranted said saws to be 
good saws, and of good quality," and averred that the saws were 
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"not good saws, or of good quality," and were "of no value." 
The reply denied the facts set up in the answer. 

Upon the trial, the defendant offered to show that " at and for a 
long time previous to the purchase in question, the defendant was 
in the business of manufacturing and vending Page's circular saw 
mills, and had in that business had considerable dealings with the 
plaintiffs. That in May, 1855, he ordered of the plaintiffs the 
saws mentioned in the answer, for the purpose of supplying mills 
made and vended by him, and communicated the purpose to the 
plaintiffs. That upon that order, and subsequent thereto, the plain- 
tiffs manufactured the saws in question, and forwarded the same, on 
defendant's order, to John Howard & Co. at Port Union, in Michi- 
gan ; that the consignees tried the saw, in a circular saw mill made 
by defendant and sold to them ; and that the saw was unsound and 
worthless, by reason of softness, and was returned immediately to 
plaintiffs, and by them attempted to be retempered ; and was again 
forwarded to John Howard & Co., and was found to be utterly 
worthless, by reason of softness, and otherwise defective, and the 
same was then returned to defendant." 

This offer was objected to, and rejected by tbe judge, on the 
ground, that the defendant, under the answer, " could not prove 
facts to establish an implied warranty; that such defence must be 
specially pleaded," and to this decision the defendant's counsel 
excepted. The judge subsequently modified this ruling, and decided 
to receive the evidence offered, except in so far as it was proposed 
to prove that the saw was manufactured by the plaintiffs for the 
express use of the defendant's mills. Evidence was therefore 
given, tending to show that one of the saws manufactured by the 
plaintiffs, and sold by them to the defendant, and for which the 
note in suit was given, through defective material, or want of being 
properly tempered, was so soft as to be entirely useless. At the 
conclusion of the case, the defendant's counsel insisted that the 
cause should be submitted to the jury upon this evidence, but the 
judge refused to submit to it, and directed the jury to find a ver- 
dict for the plaintiffs, thereby assuming that there could be no 
implied warranty as to the quality of the saws, unbss they were 
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manufactured or sold for a specific purpose, for which they had 
proved on trial not to be suitable. 

To this ruling of the judge, the counsel for the defendant ex- 
cepted. 

The jury found a verdict, upon which judgment was entered for 
the plaintiffs, and upon appeal to the general term of the Supreme 
Court, this judgment was affirmed. The defendant thereupon ap- 
pealed to the Court of Appeals. 

The opinion of the Court was delivered by 

Sblden, J. — If to sustain the defence in this case, it was neces- 
sary to show that the plaintiffs had agreed to manufacture the saws 
for a specific purpose, and that when tried one or more of them 
proved not to be adapted to, or useful for that purpose, then the 
rulings of the judge upon the trial might have been right. Such a 
contract would be entirely different from an ordinary sale, with a 
general warranty of quality, and would need to be specially stated. 
But, on the other hand, if upon every sale of a manufactured article 
by the manufacturer himself, there is an implied warranty that the 
article sold is free from any latent defect growing out of the pro- 
cess of manufacture, then the cause should have been submitted to 
the jury upon the evidence given. It is not necessary in pleading, 
where a party relies upon a mere general warranty of the quality 
of goods sold, to state whether the warranty is express or implied. 
A general averment that the vendor warranted the articles to be of 
a good quality, is sufficient, and proof of a warranty of either kind 
will support the averment. In the view I take of this case, there- 
fore, it is only necessary to consider, whether upon a sale by a manu- 
facturer, of articles manufactured by himself, he impliedly under- 
takes that such articles are of fair quality, and have no secret 
defect arising out of the manner in which they were manufactured. 

It may not be possible to reconcile all the decisions upon the 
subject of implied warranties upon the sale of goods ; but if we 
keep steadily in view the principle which lies at the basis of all 
such cases, we shall find that much of the apparent conflict will 
disappear. It is a universal doctrine, founded upon the plainest 
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principles of natural justice, that whenever the article sold has 
some latent defect, which is known to the seller, but not to the 
purchaser, the former is liable for this defect, if he fails to disclose 
his knowledge on the subject, at or before the time of the sale. In 
all such cases, where the knowledge of the vendor is proved by 
direct evidence, his responsibility rests upon the ground of fraud. 
But there are cases in which the probability of knowledge on the 
part of the vendor is so strong, that the courts will presume its 
existence, without proof; and in these cases, the vendor is held 
responsible upon an implied warranty. The only difference be- 
tween these two classes of cases is, that in one the scienter is 
actually proved, in the other it is presumed. 

It is obvious, that the vendor of goods would be very likely to 
know whether he has a title to the goods he sells. He knows 
the source from which such title was obtained, and has therefore 
means of judging of its validity, which the purchaser cannot be 
supposed to have. Hence, it is the doctrine, both of the civil and 
the common law, that every vendor impliedly warrants that he has 
title to what he assumes to sell. Some slight doubt has been sup- 
posed to be thrown upon this doctrine in England, by the remarks 
of Parke, B., in the case of Morley vs. Attenborough, 3 Exch. 500. 
It is, however, too well settled, both in England and in this country, 
to be overthrown or shaken by the obiter dicta of a single judge. 
My object is not to establish this doctrine, which admits of no 
doubt, but simply to show that it rests upon the foundation here 
suggested, viz : the presumed superior knowledge of the vendor 
in regard to his title. The case of Morley vs. Attenborough itself, 
tends, in my view, to confirm this position. It arose upon the 
sale, by a pawnbroker, of a harp pledged with him as security for 
a debt. The sale was made through auctioneers, and a general 
catalogue was furnished to the bidders, which " stated on the title 
page, that the goods for sale consisted of a collection of forfeited 
property." The court held that there was no implied warranty of 
title in that case. There was perhaps good reason why this case 
should be considered an exception to the general rule. The pawn- 
broker could not justly be presumed to have any special know- 
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ledge in regard to the ownership of the articles pledged. The pro- 
bability was, that he received them upon the faith of the pledgor's 
possession alone, and the purchaser was in this respect upon an 
equal footing with himself. 

There are other exceptions to the general rule, which have the 
same tendency. The case of judicial sales is one. There is no 
ground for presuming that the officer of the law has any peculiar 
knowledge on the subject, or the title to the property he exposes 
to sale. No doubt b >th the pawnbroker and the officer, if shewn 
to have knowledge which they conceal, would be liable for fraud ; 
or if they could justly be presumed to have such knowledge, would 
be liable upon an implied warranty. It was expressly held in the case 
of Peto vs. Blades, 5 Taun., 657, that the law raises an implied pro- 
mise on the part of a sheriff who sells goods taken in execution, that 
he does not know, that he is destitute of title to the goods. 

A very ancient and leading case on the subject of implied war- 
ranty of title, viz : Cross vs. Q-ardner, Carth. 90, shows the ground 
of liability to be that here suggested. There the plaintiff sought to 
recover againt the defendant, for selling a pair of oxen as his, when 
they in truth belonged to another. It was objected, that the declara- 
tion neither stated that the defendant deceitfully sold the oxen, nor 
that he knew them to be the property of another person. But the 
court held the defendant liable, " because the -plaintiff had no 
means of knowing to whom the property belonged, but only by the 
possession." This plainly implies that the defendant had better 
means of knowledge ; and upon this presumption the court evidently 
proceeded. That this was the foundation of the decision, appears 
also from another report of the same case, 1 Show. 68, where the 
ground taken was, that " if a man having possession of goods, sell 
them as his own, an action lies for the deceit." Now deceit implies 
knowledge, and as no knowledge was proved, it must have been 
presumed. 

In an older case still, viz : Dale's case, Cro. Eliz. 44, the court 
decided by two judges against one, that the action would not lie, be- 
cause there was no allegation or proof that the defendant knew of 
the defect in his title. But, (to use the language of Cooke,) "An- 
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derson contra, for it shall be intended, that he that sold had know- 
ledge whether they were his goods or not." The ground here taken 
by the dissenting judge, that every vendor is presumed to know 
whether he has title to the things he sells, is precisely that upon 
which the subsequent cases have proceeded, and one which affords 
a solid basis for the doctrine of implied warranty of title. 

It is equally clear, that implied warranties in respect to quality, 
whenever they are held to arise, rest upon a presumption in each 
particular case, that the vendor, knew of the defect. It is easy to 
see, that in respect to all that class of personal chattels, which do 
not enter extensively into the business and trade of a people, and 
which do not pass rapidly from hand to hand, such as horses, cattle, 
furniture and the like, the vendor who in most cases would have 
had the article for sometime in possession and use, would be very 
likely to know whether it was defective ; and a presumption of 
knowledge would, in such cases, as a general rule, be both reason- 
able and safe. On the other hand, with regard to those goods 
which are the subject of general traffic, and are habitually pur- 
chased, not for use, but to be sold again, no such presumption could 
fairly arise. 

This distinction may serve to account in some degree, for the dif- 
ference between the civil and the common law rule, upon the subject 
of latent defects in articles sold. The rule of the civil law, viz : 
caveat venditor, was adopted at an early period, and in reference, 
as it would seem, rather to those articles which are of general and 
ordinary use, than to such as enter extensively into the commerce 
of the country ; while that of the common law, viz : caveat emptor, 
originating in a commercial age, and among a highly commercial 
people, naturally took the form best calculated to promote the free- 
dom of trade. No doubt the common law rule is, upon the whole, 
wisest, and best adapted to an advanced state of society; and yet 
there is a large class of cases in which that of the civil law would 
serve to prevent many frauds. Take for instance the article of 
horses. Few would deny, that as to them it would be more condu- 
cive to justice, if the vendor would in all cases be held to warrant 
against secret defects. But as it would be impracticable to dis- 
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crimate among the infinite variety of articles which are the subject 
of sale, the common law applies the maxin caveat emptor as a gene- 
ral rule to all cases. 

It has been frequently, but as I apprehend, inaccurately said, 
that under the civil law a warranty is implied from the payment of 
a " sound price" for the article sold. Although paying a " sound 
price" may prove that the purchaser was no*, it does not prove 
that the vendor was cognizant of any defect. It can therefore 
have no tendency to show which of the two parties ought to bear 
the loss. Where, however, the price paid is less than the value of 
the article, supposing it to be sound, this shows that the purchaser 
was apprised of the defect, and that the parties contracted with 
reference to it. In such cases, therefore, no warranty arises. It 
is in this aspect alone that the price paid becomes of importance. 
But because the want of a sound price would thus prevent a war- 
ranty, it has been illogically inferred, that the payment of a sound 
price was the foundation of the warranty. The truth is, that the 
civil law raises the warranty, because it presumes knowledge on the 
part of the vendor ; and the want of a " sound price" prevents a 
warranty, because it proves equal knowledge on the part of the 
vendee. 

The theory of the civil and of the common law, in respect to these 
implied warranties, is entirely different. The civil law holds, that 
the warranty enters into and forms an integral part of the contract 
of sale itself; as will be seen by referring to Pothier's definition of 
a sale, and his statement of the obligation of the vendor to warrant 
against latent defects, which he deduces directly from that defini- 
tion. The definition he gives, seems to be somewhat strained, for 
the purpose of embracing that obligation. (See Pothier on Cont. 
of Sale, prelim, article, and part 2, chap 1, sec. 4.) But the com- 
mon law, with, as I conceive, better logic, derives the obligation 
from the general doctrine which holds vendors responsible for every 
species of deception. That this is the true source of this warranty 
at the common law, will be rendered apparent by reference to three 
early cases, two of which have been already referred to, viz : Dale's 
ease, Cro. Eliz. 44 ; Jfurnis vs. Leicester, Cro. Jac. 474 ; and 
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Cross vs. Gardner, Carth. 90 ; 1 Show. 68, S. C. These cases 
show by what gradations a strong principle of justice overcame at 
length the technical rules of the common law, and forced the courts 
to sustain an action for a deceit, without any averment or actual 
proof of wilful deception. 

It is possible to read even in the meagre record we have of these 
three cases, the mental operations of the pleaders at that remote 
period, in framing the respective declarations. They were all ex- 
perimental cases, and probably enlisted the highest legal talent. 
The declaration in Cross vs. Gardner, as we know, was drawn by 
Mr. Justice Gould of the King's Bench. This we learn from him- 
self, Medina vs. Stoughton, Lord Ray. 593. The object of the 
pleader in each case evidently was, to avoid the necessity of alleg- 
ing a scienter of which he had no extrinsic proof. In Dale's case, 
there was no averment, direct or indirect, on the subject of know- 
ledge, and the experiment , failed, the pleader having taken too 
great a stride to begin with, but carrying along with him, never- 
theless, one-third of the court. In Furnis vs. Leicester, the word 
deceitfully, which implied knowledge, was ventured upon, relying 
upon the presumption of knowledge to support it, and this experi- 
ment succeeded. In Cross vs. Gardner, another step was taken, 
and a colloquium and averment of possession in the plaintiff were 
resorted to, instead of any express or implied allegation of know- 
ledge. In this also the pleader was successful. 

These are the cases, especially the last, which established in the 
English courts, the doctrine of implied warranty of title ; and my 
object in referring to them is, to sustain the position I take, that 
the rule was originally based upon the presumption, that a vendor 
knows whether or not he has title to the things which he sells. 
That this was so, is manifest from the kind of declaration used in 
all these cases, viz : ca3e for a deceit. Precisely when the form of 
action was changed, from case to assumpsit, does not appear : but 
it certainly was not until after the time of Blackstone ; because he 
says: "In contracts likewise for sales, it is constantly understood, 
that the seller undertakes that the commodity he sells is his own ; 
and if it proves otherwise, an action on the case lies against him to 
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exact damages for this deceit." 3 Black. Com. 165. It is plain, 
therefore, that the courts proceeded in these cases, upon the ground 
of presumptive knowledge on the part of the vendor of his want of 
title. 

It has already been shown to some extent, that implied war- 
ranties as to quality, are based, when they exist at all, upon the 
same assumption. But this will further appear from some of the 
exceptions to the common law rule of caveat emptor. One of these 
exceptions which has been generally recognised, is, that upon the 
sale of provisions, which are purchased, not for the purpose of 
re sale, but to be consumed by the purchaser, there is an implied 
warranty that such provisions are sound and wholesome. There 
are two cases in our own courts, which show the foundation of this 
exception. The first is that of Van Brachlin vs. Fonda, 12 Johns. 
468, which was an action to recover damages for selling a quarter 
of beef as "good and sound," which proved "bad and unwhole- 
some." There was in that case, some evidence that the defendant 
knew the animal to be diseased, before it was slaughtered; but the 
court, in giving judgment, say, that " in the sale of provisions for 
domestic use, the vendor is bound to know that they are sound and 
wholesome, at his peril. 

Although what the court here say is, that the vendor is bound to 
know the condition of what he sells, yet the subsequent case of 
Moses vs. Head, 1 Denio, 378, which was more elaborately con- 
sidered, shows clearly that the doctrine rests upon a presumption 
of knowledge on his part. The sale in that case was of 194 bar- 
rels of mess beef, which proved to be tainted ; and the action was 
assuredly founded upon an implied warranty of soundness. The 
beef was bought not for immediate consumption, but by merchants 
for the purpose of being resold. Mr. Man, who argued for the de- 
fendant, did not dispute the general rule, but relied upon the fact, 
that the purchase was not for consumption. The pith of his argu- 
ment was in this sentence ; " where the sale is by wholesale, the 
vendor has no more opportunity of knowing their quality (i. e. the 
quality of the provisions sold) than the purchaser." In giving 
judgment for the defendant, the court proceeded upon this ground, 
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as is evident from the following language of Bronson, Ch. J. After 
referring with approbation to the case of Van Bracklin vs. Fonda, 
he says : " But there is a very plain distinction, between selling 
provisions for domestic use, and selling them as articles of mer- 
chandise, which the buyer does not intend to consume, but to sell 
again. Such sales are usually made in large quantities, and with 
less of opportunity to know the actual condition of the goods, than 
when they are sold by retail." The implied warranty depends, 
therefore, in these cases, as in all others, upon the question, whether 
there is reason to impute to the vendor a knowledge of the defects, 
if any exist. 

Another exception to the general rule, which has been recognized 
in several cases, but with some hesitation and uncertainty, is, that a 
manufacturer, who sells goods of his own manufacture, impliedly 
warrants that they are free from any latent defect growing out of 
the process of manufacture. In regard to the justness of this ex- 
ception, it would seem, aside from authority, scarcely possible to 
doubt. If the vendor can be proved to have had knowledge of the 
defect, and failed to disclose it, all agree he is liable. Is it not 
reasonable to presume that he who made a thing, which has a defect 
arising solely from the manner in which it is made, is cognizant of 
that defect ? Where the vendor has manfactured the article with 
his own hands, the inference of knowledge would plainly, in many 
cases, be strong enough to charge him even in an action for fraud. 
But if the manufacturing is done by agents, the general principles 
of law would hold the principal responsible for those whom he em- 
ploys. Whether the vendor, therefore, has himself manufactured the 
article sold, or procured it to be done by others, if honesty and fair 
dealing are ever to be enforced by law, a warranty should be im- 
plied. The doubts which have been expressed in one or two cases 
in this State, upon this subject, could, I think, never have arisen, if 
the courts had kept steadily in view the principles upon which implied 
warranty rest. This would also have prevented the confusion 
which pervades the early English cases on the subject of exceptions 
to the maxim caveat emptor. The rule that upon executory con- 
tracts for the delivery of some indeterminate thing at a future day, 
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there is an implied warranty that the article shall be of a fair 
quality, and merchantable ; the supposed rule, that upon the sale of 
a thing for a particular purpose, there is an implied warranty that 
thing shall be fit and suitable for that purpose ; and the like rule, 
that upon the sale of goods by sample, the vendor warrants that 
the goods shall be equal to the sample, have all been treated as 
exceptions to that maxim. 

The first of these rules may perhaps be regarded as in some sense 
an exception, although the case is not one to which the maxim 
caveat emptor, could by possibility be supposed to apply. But the 
other two can hardly be considered exceptions at all. When a per- 
son, desirous to obtain an article for a particular purpose, but not 
being himself skilled in respect to such articles, applies to one pro- 
fessing to be acquainted with the subject, or who by his occupation 
holds himself out to the world as understanding it, and the latter 
furnishes what he alleges to be suitable ; it is plainly to be inferred, 
that both parties understand the purchase to be made upon the judg. 
ment and responsibility of the seller. In view of some such case, 
one or more of the English judges at an early day, laid down the 
broad proposition, that upon the sale of goods for a specified pur- 
pose, the law raised an implied warranty, that the goods sold were 
suitable for that purpose. In Bluett vs. Osborne, 1 Stark., 384, 
Lord Ellenborough said : " A person who sells impliedly, warrants 
that the thing shall answer the purpose for which it is sold. " Lord 
Tenterdon uses similar language in Gray vs. Qox, 4 Barn. & Cres. 
108, and Best, Ch. J., reiterated the doctrine in Jones vs. Bright, 
5 Bing. 533. 

But it is obvious, that notwithstanding the goods are sold for a 
particular use, if the purchaser himself understands what he wants, 
and selects such goods as he deems adapted to the intended use, 
there is no warranty. There can, therefore, be no such general rule 
as that referred to ; but whether there is a warranty or not, must 
depend upon the circumstances of each particular case. This sub- 
ject has been placed upon its true basis by two later English cases, 
viz: Chanter vs. Hopkins, 4 Mees. & Wels. 399; and Brown vs. 
Edington, 2 Man. & Gr., 279. In the last of these cases, Tindal, 
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Ch. J., says : " It appears to me to be a distinction, well founded 
both in reason and on authority, that if a party purchases an article 
upon his own judgment, he cannot afterwards hold the vendor re- 
sponsible, on the ground that the article turns out to be unfit for the 
purpose for which it was required ; but if he relies upon the judg- 
ment of the seller, and informs him of the use to which the article 
is to be applied, it seems to me that transaction carries with it an 
implied warranty, that the thing furnished shall be fit and proper 
for the use for which it was designed." 

This extract shows, that these are not cases of implied warranty, 
in the ordinary sense of these terms. The question is one of fact, 
as to the actual contract between the parties. It is, on whose 
judgment and responsibility was the purchase really made ? Implied 
warranties do not rest upon any supposed agreement in fact. They 
are obligations whiclrtfAe law raises upon principles, foreign to the 
actual contract ; principles which are strictly analogous to those 
upon which vendors are held liable for fraud. It is for the sake of 
convenience merely, that this obligation is permitted to be enforced 
under the form of a contract. However refined this distinction may 
appear, its non-observance has led to much of the confusion to be 
found in the cases on this subject. 

The same may be said in regard to the doctrine that an implied 
warranty arises upon every sale by sample, a doctrine which, with 
the most obvious propriety, has been limited by the recent cases in 
this State (unless the goods are so situated that they cannot be 
examined by the buyer) to those cases, where the circumstances 
warrant the inference, that the seller actually undertook that the 
bulk of the commodity sold corresponds with the sample. Waring 
vs. Mason, 18 Wend. 425 ; Hayans vs. Stone, 1 Seld. 73. In view 
of the principles settled by these cases, it is equally clear that war- 
ranties of this sort are not implied warranties. They are to be 
made out as a matter of fact, or they do not exist at all. To infer 
an actual warranty from the circumstances proved, is one thing ; 
to impute a warranty without proof, is another and different thing; 
and unless we distinguish between the two, we unavoidably get into 
confusion. 
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I will refer to a single case by way of illustration : Jones vs. Bright, 
5 Bing. 533, a leading case, and one frequently cited. The facts 
were, that the plaintiff purchased from the warehouse of the defen- 
dant, who was himself the manufacturer, copper for the sheathing 
of a ship. The defendant, who was informed of the purpose for 
which the copper was wanted, said : " I will serve you well." The 
copper, in consequence of some defect, lasted only four months, 
instead of four years, the usual time. Best, Ch. J., before whom 
the cause was tried, left it to the jury to determine whether the 
decay in the copper was occasioned by intrinsic defect or external 
accident ; and if it arose from intrinsic defect, whether such defect 
was caused by the process of manufacture. The jury found that 
the decay was occasioned by some intrinsic defect, but that there 
was no satisfactory evidence as to the cause of that defect. The 
court held the defendant liable, but there is no little difficulty in 
ascertaining the precise ground upon which the decision was placed. 
It is evident that the Chief Justice, when he tried the cause, expected 
to dispose of it on the ground that the defect in the copper grew 
out of the process of manufacture ; for he says, in his opinion upon 
the motion for a new trial : " I declined expressing an opinion at 
nisi prius, but I expected the jury would have found that the 
article was not properly manufactured, for the testimony of the 
scientific witness was very clear." Still, he does not seem willing 
to entirely abandon this ground, notwithstanding the verdict was 
against it, for he goes on to say: "At all events, the warranty 
given by them (the defendants) is not satisfied ; because the jury 
found that there is an intrinsic defect in an article manufactured 
by them. 

But the Chief Justice seems to have been driven by the verdict 
to seek some other ground upon which to rest the case. He argues, 
therefore, first, to show that the words, " I will serve you well," con- 
stitute an express warranty. He then adds : " But I wish to put 
the case on a broad principle. If a man sells an article, he thereby 
warrants that it is merchantable ; that it is fit for some purpose. 
. . . If he sells it for a particular purpose, he thereby warrants 
it fit for that purpose." 
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Mr. Justice Burroughs seems to have taken the most sensible 
view of the case. He says : " I consider this as more a question of 
fact than of law. The question is, whether the contract was proved 
as laid? It was so proved ; and after Fisher had introduced the 
parties, and stated the purpose for which the plaintiff wanted the 
copper, the defendants warranted the article by undertaking to serve 
the plaintiffs well." 

This case has been cited indiscriminately, to prove that, upon the 
sale of manufactured articles by the manufacturer himself, there is 
an implied warranty against defects arising from the process of 
manufacture ; that goods sold for a particular purpose are warranted 
fit for that purpose ; and even that there is an implied warranty in 
all cases of sale, that the goods sold are fit for some purpose. 

The case, I think, was properly decided on the ground upon 
which it was placed by Burrough, J. It was this case, more than 
any other, which has served to create in the minds of some of our 
judges so strong a feeling against exceptions to the maxim caveat 
emptor, that they have been disposed to reject all such exceptions 
without discrimination. Wtight vs. Hart, 18 Wend. 449; Har- 
gaus vs. Stone, 1 Seld. 73. But if we look at what the English 
courts have really decided, instead of what some of the judges have 
loosely said, we should, I think, find less occasion for deprecating 
their tendency in this respect towards the doctrines of the civil law, 
than has been supposed. 

But for this hostility to all implied warranties as to quality, it 
never could have been doubted, that where one sells an article of 
his own manufacture, which had a defect produced by the manufac- 
turing process itself, the seller must be presumed to have had know- 
ledge of such defect, and must be holden, therefore, upon the most 
obvious principles of equity and justice, unless he informs the pur- 
chaser of the defect, to indemnify him against it. In such cases, if 
the price paid is entirely below that of a sound article, a presump- 
tion would no doubt arise, as under the civil law, that the purchaser 
was apprised of the defect. 

In the present case, a portion of the alleged defect in the saws 

would seem to have arisen from the unsuitableness of the material 
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of which they were made. The rule on the subject I hold to be this : 
The vendor is liable in such cases for any latent defect not disclosed 
to the purchaser, arising from the manner in which the article was 
manufactured, or if he knowingly uses improper materials, he is 
liable for that also, but not for any latent defect in the material, 
which he is not shown, and cannot be presumed to have known. 

The judgment should be reversed, and there should be a new trial, 
with costs to abide the event. 



In the Court of Common Pleas — Lebanon County. 
SALE OF SAMUEL SHADE'S LAND. 

QUESTION OF DISTRIBUTION. 

1. A judgment confessed by a husband in favor of his wife, •without the interven- 
tion of a trustee, though void at law, is valid in equity. In Pennsylvania the 
rule of equity is adopted, and therefore such a judgment, when given bona fide, 
and for value, will be sustained. A conveyance executed, or gift consummated 
by the husband to the wife, during coverture, is valid in equity, and a judgment 
is in the nature of an executed contract. 

2. Semble ; that a wife cannot sue her husband either at law, or in equity, during 
coverture, or have an adverse execution against him, but his property having 
been sold by other creditors she will not be deprived of her lien, or stripped of her 
security. Therefore, where a husband borrowed his wife's money, to which he 
had no legal claim, and promised at the time of the loan to secure and repay it, 
and afterwards confessed a judgment directly to her for the amount, it will be 
sustained in equity, against the claims of creditors holding junior judgments, and 
the husband's land having been sold on other judgments, the money was awarded 
to the wife in discharge of her lien. 

This case arose in the common pleas of Lebanon county, and the 
facts sufficiently appear in the opinion of the court, delivered by 

Peakson, P. J. The real estate of Samuel Shade was sold by 
the Sheriff of Lebanon county, and the money arising therefrom 
brought into court for distribution. The report of an auditor 
shows that a judgment for $600, entered in the name of Elizabeth 
Shade vs. Samuel Shade, would, if valid, be entitled to receive 
$74, the residue of the fund, after paying prior liens, and that the 



